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STATEMENT OF THE CASE
Nature of the Case
James Andrew Allen appeals from his conviction for attempted rape. The
state cross-appeals the district court's refusal to consider including the victim's
children within the scope of the court's post conviction no contact order.
Statement of the Facts and Course of the Proceedinas
The state charged Allen with burglary, two counts of rape, attempted rape,
intimidating a witness, and violating a no contact order. (R., vol. I, pp. 66-69.) At
the trial the victim, T.H., testified that Allen was a friend of hers and that she had
an on and off romantic relationship with him. (Tr., vol. Ill, p. 288, L. 9 - p. 290, L.
22.) On November 1,2007, however, Allen became very mad because T.H. was
receiving calls and texts from a man. (Tr., vol. Ill, p. 290, L. 23 - p. 292, L. 13.)
T.H. tried to explain that she only wanted to be friends, but Allen continued to be
angry. (Tr., voi. Ill, p. 292, Ls. 14-25.) After T.H. returned home Allen made
several threatening phone calls to T.H., including a threat to distribute
photographs of her using cocaine. (Tr., vol. Ill, p. 293, L. 1 - p. 300, L. 10;
State's Exhibits 2, 2A.) Later, at about 4:00 a.m., T.H. was awakened by Allen
climbing on top of her in her bed in her house. (Tr., vol. Ill, p. 300, L. 11 - p. 301,
L. 3.) Allen told her he was there to have sex with her. (Tr., vol. Ill, p. 301, Ls. 49.) Despite T.H. telling Allen that she did not want to have sex with him he pulled
her hair and forcibly penetrated her. (Tr., vol. Ill, p. 30?, L. 10 - p. 302, L. 18.)
He left about a half hour later. (Tr., p. 303, Ls. 2-22.)

Later that same day Allen called T.H. to demand sex. (Tr., vol. Ill, p. 303,
L. 23 - p. 306,L. 10;State's Exhibits 3,3A.)T.H. did not want to talk to Allen, but
went to where he was staying because she was afraid of what he would do if she
did not. (Tr., voi. Ill, p. 306, L. 1 I

- p. 307,L. 8.)

Despite T.H.'s pleading that

she not want to have sex with him, he grabbed her, positioned her, pulled down
her pants, and penetrated her. (Tr., vol. Ill, p. 307,L. 9 - p. 309,L. 3.)
This time T.H. reported the violence, calling a hotline for domestic
violence. (Tr., vol. Ill, p. 309,L. 4 - p. 310, L. 16.) At the advice she received
from the hotline, she went to the hospital. (Tr., vol. Ill, p. 310,L. 17 - p. 311,L.

9.)At the hospital she also talked to police. (Tr., vol. Ill, p. 311,Ls. 10-20.)T.H.
reported what had happened to a police officer. (Tr., vol. Ill, p. 311,L. 21 - p.

313,L. 4.) T.H. signed a notice of no-trespass for the police to serve on Allen,
telling him that he would be trespassing if he went to T.H.'s residence. (Tr., vol.
Ill, p. 313,L. 5- p. 315,L. 3.)
Allen kept calling T.H. throughout the next few days, alternatively telling
her he was sorry and trying to coerce her. (Tr., vol. Ill, p. 315,L. 4 - p. 318,L.

14;State's Exhibits 5, 5A.) On November 7 and 8, 2007,Allen called T.H. and
demanded that at 4:00on November 8 she go the place that he was staying and
have sex with him. (Tr., VOI.Ill, p. 319,L. 19 - p. 321,L. 10;State's Exhibit 6,
6A.) Allen again threatened T.H. that if she did not have sex with him he would
distribute photographs of her using cocaine. (Tr., vol. 111, p. 321, Ls. 11-23;
State's Exhibits 6,6A.) He also told her factual details that let her know he had
been observing her and her house. (Tr., VOI.Ill, p. 322, L. 10 - p. 323,L. 1;

State's Exhibits 6, 6A.) T.H. obtained a protection order and again contacted the
police. (Tr., vol. Ill, p. 323, L. 2 - p. 326, L. 5.) At 4:00 on November 8, while
T.H. was still with the police, Allen called. (Tr., vol. Ill, p. 326, Ls. 6-11.) The
police recorded the call. (Tr., vol. Ill, 326, L. 12 - p. 327, L. 18; State's Exhibit 7,
7A.) During the call Allen mentioned tape on T.H.'s bedroom window, tape that
had not been there when she had left the house that morning. (Tr., vol. Ill, p.
327, L. 19 - p. 330, L. 10, State's Exhibits 8, 9.) T.H. believed that this was a
message to her that he could get to her at any time. (Tr., vol. Ill, p. 328, L. 22 p. 329, L. 4.)
After the trial the jury returned guilty verdicts on the second rape count,
attempted rape and intimidating a witness, and not guilty verdicts on the burglary
and first rape count. (R., vol. II, pp. 243-44.) Allen filed a motion to dismiss the
attempted rape conviction. (R., vol. II, pp. 245-46.) The state filed a written
response. (R., vol. II, pp. 247-50.) The court denied the motion. (R., vol. II, p.
268; see generally Tr., vol. VIII.)
At sentencing the prosecution requested a no contact order to protect the
victim and her children.

(Tr., vol. VII, p. 853, Ls. 6-17.)

The district court

concluded that it lacked legal authority to include the children within the scope of
the no contact order. (Tr., vol. VII, p. 853, L. 18 - p. 855, L. 8; p. 864, Ls. 6-13.)
The judge entered judgment and retained jurisdiction (R., vol. II, pp. 326-332),
from which Allen timely appealed (R., pp. 333-36.)

Allen states the issue on appeal as:
Was the evidence sufficient to support the conviction on
Count IV of attempted rape?
(Appellant's brief, p. 17.)
The state rephrases the issue as:
Has Allen failed to show that a rational jury could not conclude beyond a
reasonable doubt that Allen had taken a substantial step toward completion of
the crime of rape where he undertook the exact same course of action
(attempting to manipulate or coerce the victim into meeting him where he was
residing) that had culminated in the rape for which he was convicted?
ISSUE ON CROSS APPEAL
The district court was unaware that it had authority to protect the victim's
children through issuance of a no contact order. The court therefore
misperceived the scope of its discretion. Did the district court abuse its discretion
by refusing to include T.H.'s children in the scope of the no contact order without
understanding that it had legal authority to do so?

ARGUMENT ON DIRECT APPEAL
Evidence That Allen Tried To Intimidate And Coerce The Victim Into Meetin0 Him
For Sex. The Same Conduct That Had Previouslv Culminated In The Rape Of
The Victim. Was Sufficient To Show Attem~tedRaue
A,

Introduction
Allen threatened and coerced T.H. into coming to where he was staying,

-

which culminated in Allen raping T.H. (Tr., vol, ill, p. 303, L. 23 p. 306, L. 10;
State's Exhibits 3, 3A.) Allen later threatened and attempted to coerce T.H. into
coming to where he was staying for the purpose of having sex. (Tr., vol. Ill, p.
319, L. 19 - p. 323, L. 1; State's Exhibits 6, 6A.) Allen claims on appeal that this
evidence is insufficient to support a conviction for attempted rape, contending
Allen took no substantial step to completion of the crime. (Appellant's brief, pp.
17-20.) Review of the evidence presented at trial shows that Allen did take a
substantial step by attempting to coerce T.H. into meeting him.
B.

Standard Of Review
An appellate court will not set aside a judgment of conviction entered upon

a jury verdict if there is substantial evidence upon which a rational trier of fact
could have found the essential elements of the crime beyond a reasonable
doubt. State v. Sheahan, 139 ldaho 267, 285-86, 77 P.3d 956, 974-75 (2003);
State v. Reves, 121 ldaho 570, 826 P.2d 919 (Ct. App. 1992). The Appellate
Court will not substitute its view for that of the jury as to the credibility of the
witnesses, the weight to be given to the testimony, or the reasonable inferences
to be drawn from the evidence. State v. Knutson, 121 ldaho 101, 104, 822 P.2d
998, 1001 (Ct. App. 1991); State v. Decker, 108 ldaho 683, 684, 701 P.2d 303,

304 (Ct. App. 1985). Moreover, in determining if the evidence is substantial and
competent, it will be considered in the light most favorable to the prosecution.
State v. Miller, 131 ldaho 288, 292, 955 P.2d 603, 607 (Ct. App. 1997); Knutson,
121 ldaho at 104,822 P.2d at 1001.
C.

The Testimonv Of The Victim That Allen Tried To Verballv Coerce Her Into
Meetina Him At A Certain Time And Place For Sex Establishes An Act In
Furtherance Of Allen's Intent To Rape Her
Under ldaho law, an attempt consists of "(1) an intent to do an act ...

which would in law amount to a crime; and (2) an act in furtherance of that intent
which, as it is most commonly put, goes beyond mere preparation." State v.

m,132 ldaho 917,

923, 980 P.2d 581, 587 (1999) (ellipse original,

quotations and citations omitted); see also State v. Otto, 102 ldaho 250,251, 629
P.2d 646, 647 (1981), abrogated in different part by State v. Grazian, 144 ldaho
2
510, 164 P.3d 790 (2007); State v. Gibson, 106 Idaho 491, 492, 681 P.2d I,
(Ct. App. 1984). Thus, an attempt was accomplished by Allen if he had the intent
to rape T.H. and performed an act beyond mere preparation in furtherance of that
intent.

See State v. Grazian, 144 ldaho 510, 516, 164 P.3d 790, 796 (2007).
The evidence presented showed that Allen threatened and coerced T.H.

into coming to where he was staying, which culminated in Allen raping T.H. (Tr.,
vol. Ill, p. 303, L. 23 - p. 306, L. 10; State's Exhibits 3, 3A.) The evidence also
showed that Allen later threatened and attempted to coerce T.H. into coming to
where he was staying for the purpose of having sex. (Tr., vol. Ill, p. 319, L. 19 p. 323, L. 1; State's Exhibits 6, 6A.) Under the proper legal standards, which
include not substituting the Court's views on weight for the jury's and considering

the evidence in the light most favorable to the verdict, this evidence is more than
sufficient.
Allen argues:
Mr. Allen did not set up a time and place to meet [T.H.] in order to
rape her. Rather, he spoke only of a vague time sometime in the
future when he would call her and then some vague time after that
call they would meet for sex.
(Appellant's brief, p. 19.) Allen cites to nothing in the record supporting this
claim.'

In fact, T.H. testified that Allen had told her, in a series of threatening

phone calls, that he "expected" her to be at the place he was staying at 4:00 on
November 8 to have sex with him. (Tr., vol. Ill, p. 319, L. 19 - p. 320, L. 11.)
The appellate claim by Allen that there was no evidence that he tried to get the
victim to a certain place at a certain time for a certain purpose (rape) is false.
Because Allen's argument is based upon a false reading of the record,
while the record clearly establishes sufficient evidence for conviction, Allen has
failed to show error.

' It appears that Allen is relying on State's Exhibits 7 and 7A for this claim.

That
phone conversation, however, resulted from when Allen called T.H. while T.H.
was at the police station, where she went rather than meeting Allen at 4:00 as
directed. (Tr., vol. Ill, p. 326, L. 2 - p. 327, L. 18.) Because that phone call
happened after the attempt, that it does not constitute a new attempt does not
show a lack of evidence. To the contrary, what is said in that conversation is
consistent with both parties understanding that Allen had expected T.H. to come
to his residence to be raped earlier. (State's Exhibits 7, 7A.)

ARGUMENT ON CROSS APPEAL
The District Court Failed To Correctlv Perceive The Scooe Of Its Discretion
When It Denied The Reauest To Include The Victim's Children In The No contact

Order

A.

Introduction
The district court stated, "I don't know that I have the authority to issue" a

no contact order that would include the victim's children. (Tr., vol. VII, p. 864, Ls.

6-13.) Because the court did have that authority, it failed to correctly perceive
that it had discretion. Remand for exercise of discretion is therefore appropriate.
B.

Standard Of Review
Whether a trial court abused its discretion is reviewed under a three-

pronged test: (I) whether the trial court correctly perceived the issue as one of
discretion; (2) whether the trial court acted within the outer boundaries of its
discretion and consistent with the legal standards applicable to the specific
choices available to it; and (3) whether the trial court reached its decision by an
exercise of reason. State v. Manley, 142 Idaho 338, 341, 127 P.3d 954, 957

(2005).
C.

The District Court Failed To Correctlv Perceive The Issue As One Of
Discretion
The district court stated, "I don't know that I have the authority" to include

the victim's children in the no contact order. (Tr., vol. VII, p. 864, Ls. 6-13.) A
review of the statute, however, shows that the court did have authority. Because
the court did not know it had authority when it did have that authority it did not
perceive the issue as discretionary and therefore abused its discretion.

The interpretation of a statute must begin with the literal words of a
statute. State v. Schwartz, 139 ldaho 360, 362, 79 P.3d 719, 721 (2003). Those
words must be given their plain, usual, and ordinary meaning and the statute
must be construed as a whole.

Where the language of a statute is plain and

unambiguous, the Court must give effect to the statute as written, without
engaging in statutory construction. State v. Rhode, 133 ldaho 459, 462, 988
P.2d 685, 688 (1999). The Court assumes that the legislature meant what is
clearly stated in the statute, "[u]nless the result is palpably absurd."

m,133

ldaho at 462, 988 P.2d at 688.
The statute in question states that after conviction the court may enter "an
order forbidding contact with another person."

I.C.

5

18-920(1) (emphasis

added). The plain language is that the court may forbid contact with any person,
not just victims or witnesses or others directly related to the case. Nothing in the
statutory language prevented the court from protecting the victim's children.
Because the district court did not know that it had authority to protect the
victim's children, it failed to perceive its discretion and therefore abused the
same. The state requests that this mater be remanded to the district court with
instructions that it exercise its discretion as set forth in the statute.

CONCLUSION
The state respectfully requests this Court to affirm Allen's judgment and
conviction. The state further requests that this case be remanded to the district
court for a proper exercise of discretion on whether to include the victim's
children within the scope of the protection of the no contact order.
DATED this IIth dav of December 2009.

Deputy Attorney ~ e h e r a v
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